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not disbarred or suspended from prac-
tice before the Internal Revenue Serv-
ice and who has a written power of at-
torney executed by the taxpayer.

(g) Notice of failure to release lien—An
administrative claim under paragraph
(f) of this section shall be considered a
notice of failure to release a lien.

(h) No action in federal district court
for any sum in excess of the dollar
amount sought in the administrative
claim—No action for actual, direct eco-
nomic damages under paragraph (a) of
this section shall be instituted in fed-
eral district court for any sum in ex-
cess of the amount (already incurred
and estimated) of the administrative
claim filed under paragraph (f) of this
section, except where the increased
amount is based upon newly discovered
evidence not reasonably discoverable
at the time the administrative claim
was filed, or upon allegation and proof
of intervening facts relating to the
amount of the claim.

(i) Period of limitations—(1) Time of fil-
ing. A civil action under paragraph (a)
of this section must be brought in fed-
eral district court within 2 years after
the date the cause of action accrues.

(2) Cause of action accrues. A cause of
action accrues when the taxpayer has
had a reasonable opportunity to dis-
cover all essential elements of a pos-
sible cause of action.

(J) Recovery of costs under section
7430—Reasonable litigation costs, in-
cluding attorney’s fees, not recoverable
under this section may be recoverable
under section 7430. If following the In-
ternal Revenue Service’s denial of an
administrative claim on the grounds
that the Internal Revenue Service did
not violate section 7432(a), a taxpayer
brings a civil action for damages in a
district court of the United States, and
establishes entitlement to damages
under this section, substantially pre-
vails with respect to the amount of
damages in controversy, and meets the
requirements of section
7430(c)(4)(A)(iii) (relating to notice and
net worth requirements), the taxpayer
will be considered a ‘“‘prevailing party”’
for purposes of section 7430. Such tax-
payer, therefore, will generally be enti-
tled to attorney’s fees and other rea-
sonable litigation costs not recoverable
under this section. For purposes of the
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paragraph, if the Internal Revenue
Service does not respond on the merits
to an administrative claim for damages
within 30 days after the claim is filed,
the Internal Revenue Service’s failure
to respond shall be considered a denial
of the administrative claim on the
grounds that the Internal Revenue
Service did not violate section 7432(a).
Administrative costs, including attor-
ney’s fees incurred pursuing an admin-
istrative claim under paragraph (f) of
this section, are not recoverable under
section 7430.

(k) Effective date—This section ap-
plies with respect to civil actions under
section 7432 filed in federal district
court after January 30, 1992.

[T.D. 8393, 57 FR 3539, Jan. 30, 1992; 57 FR
6061, Feb. 19, 1992]

§301.7433-1 Civil cause of action for
certain unauthorized collection ac-
tions.

(@) In general. If, in connection with
the collection of a federal tax with re-
spect to a taxpayer, an officer or an
employee of the Internal Revenue
Service recklessly or intentionally , or
by reason of negligence, disregards any
provision of the Internal Revenue Code
or any regulation promulgated under
the Internal Revenue Code, such tax-
payer may bring a civil action for dam-
ages against the United States in fed-
eral district court. The taxpayer has a
duty to mitigate damages. The total
amount of damages recoverable is the
lesser of $1,000,000 ($100,000 in the case
of negligence), or the sum of:

(1) The actual, direct economic dam-
ages sustained as a proximate result of
the reckless or international actions of
the officer or employee; and

(2) Costs of the action.

An action for damages filed in federal
district court may not be maintained
unless the taxpayer has filed an admin-
istrative claim pursuant to paragraph
(e) of this section, and has waited for
the period required under paragraph (d)
of this section.

(b) Actual, direct economic damages—
(1) Definition. Actual, direct economic
damages are actual pecuniary damages
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sustained by the taxpayer as the proxi-
mate result of the reckless or inten-
tional, or negligent, actions of an offi-
cer or an employee of the Internal Rev-
enue Service. Injuries such as incon-
venience, emotional distress and loss of
reputation are compensable only to the
extent that they result in actual pecu-
niary damages.

(2) Litigation costs and administrative
costs not recoverable. Litigation costs
and administrative costs are not recov-
erable as actual, direct economic dam-
ages. Litigation costs may be recover-
able under section 7430 (see paragraph
(h) of this section) or, solely to the ex-
tent described in paragraph (c) of this
section, as costs of the action.

(i) Litigation costs. For purposes of
this paragraph, litigation costs are any
costs incurred pursuing litigation for
relief from the action taken by the of-
ficer or employee of the Internal Rev-
enue Service, including costs incurred
pursuing a civil action in federal dis-
trict court under paragraph (a) of this
section. The term litigation costs in-
cludes the following:

(A) Court costs;

(B) Expenses of expert witnesses in
connection with a court proceeding;

(C) Cost of any study, analysis, engi-
neering report, test, or project pre-
pared for a court proceeding; and

(D) Fees paid or incurred for the serv-
ices of attorneys, or other individuals
authorized to practice before the court,
in connection with a court proceeding.

(ii) Administrative costs. For purposes
of this section, administrative costs
are any costs incurred pursuing admin-
istrative relief from the action taken
by an officer or employee of the Inter-
nal Revenue Service, including costs
incurred pursuing an administrative
claim for damages under paragraph (e)
of this section. The term administra-
tive costs includes:

(A) Any administrative fees or simi-
lar charges imposed by the Internal
Revenue Service; and

(B) Expenses, costs, and fees de-
scribed in paragraph (b)(2)(i) of this
section incurred pursuing administra-
tive relief.

(c) Costs of the action. Costs of the ac-
tion recoverable as damages under this
section are limited to the following
costs:
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(1) Fees of the clerk and marshall;

(2) Fees of the court reporter for all
or any part of the stenographic tran-
script necessarily obtained for use in
the case;

(3) Fees and disbursements for print-
ing and witnesses;

(4) Fees for exemplification and cop-
ies of paper necessarily obtained for
use in the case;

(5) Docket fees; and

(6) Compensation of court appointed
experts and interpreters.

(d) No civil action in federal district
court prior to filing an administrative
claim—(1) Except as provided in para-
graph (d)(2) of this section, no action
under paragraph (a) of this section
shall be maintained in any federal dis-
trict court before the earlier of the fol-
lowing dates:

(i) The date the decision is rendered
on a claim filed in accordance with
paragraph (e) of this section; or

(if) The date six months after the
date an administrative claim is filed in
accordance with paragraph (e) of this
section.

(2) If an administrative claim is filed
in accordance with paragraph (e) of
this section during the last six months
of the period of limitations described
in paragraph (g) of this section, the
taxpayer may file an action in federal
district court any time after the ad-
ministrative claim is filed and before
the expiration of the period of limita-
tions.

(e) Procedures for an administrative
claim—(1) Manner. An administrative
claim for the lesser of $1,000,000
($100,000 in the case of negligence) or
actual, direct economic damages as de-
fined in paragraph (b) of this section
shall be sent in writing to the Area Di-
rector, Attn: Compliance Technical
Support Manager of the area in which
the taxpayer currently resides.

(2) Form. The administrative claim
shall include:

(i) The name, current address, cur-
rent home and work telephone numbers
and any convenient times to be con-
tacted, and taxpayer identification
number of the taxpayer making the
claim;

(ii) The grounds, in reasonable detail,
for the claim (include copies of any
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available substantiating documenta-
tion or correspondence with the Inter-
nal Revenue Service);

(iii) A description of the injuries in-
curred by the taxpayer filing the claim
(include copies of any available sub-
stantiating documentation or evi-
dence);

(iv) The dollar amount of the claim,
including any damages that have not
yet been incurred but which are rea-
sonably foreseeable (include copies of
any available substantiating docu-
mentation or evidence); and

(v) The signature of the taxpayer or
duly authorized representative.

For purposes of this paragraph, a duly
authorized representative is any attor-
ney, certified public accountant, en-
rolled actuary, or any other person per-
mitted to represent the taxpayer before
the Internal Revenue Service who is
not disbarred or suspended from prac-
tice before the Internal Revenue Serv-
ice and who has a written power of at-
torney executed by the taxpaper.

(f) No action in federal district court for
any sum in excess of the dollar amount
sought in the administrative claim. No ac-
tion for actual, direct economic dam-
ages under paragraph (a) of this section
shall be instituted in federal district
court for any sum in excess of the
amount (already incurred and esti-
mated) of the administrative claim
filed under paragraph (e) of this sec-
tion, except where the increased
amount is based upon newly discovered
evidence not reasonably discoverable
at the time the administrative claim
was filed, or upon allegation and proof
of intervening facts relating to the
amount of the claim.

(g) Period of limitations—(1) Time for
filing. A civil action under paragraph
(a) of this section must be brought in
federal district court within 2 years
after the date the cause of action ac-
crues.

(2) Right of action accrues. A cause of
action under paragraph (a) of this sec-
tion accrues when the taxpayer has had
a reasonable opportunity to discover
all essential elements of a possible
cause of action.

(h) Recovery of costs under section 7430.
Reasonable litigation costs, including
attorney’s fees, not recoverable under
this section may be recoverable under

26 CFR Ch. | (4-1-04 Edition)

section 7430. If following the Internal
Revenue Service’s denial of an admin-
istrative claim on the grounds that the
Internal Revenue Service did not vio-
late section 7433(a), a taxpayer brings a
civil action for damages in a district
court of the United States, and estab-
lishes entitlement to damages under
this section, substantially prevails
with respect to the amount of damages
in controversy and meets the require-
ments of section 7430(c)(4)(A)(iii) (relat-
ing to notice and net worth require-
ments), the taxpayer will be considered
a ‘“‘prevailing party’” for purposes of
section 7430. Such taxpayer, therefore,
will generally be entitled to attorney’s
fees and other reasonable litigation
costs not recoverable under this sec-
tion. For purposes of this paragraph, if
the Internal Revenue Service does not
respond on the merits to an adminis-
trative claim for damages within six
months after the claim is filed, the In-
ternal Revenue Service’s failure to re-
spond shall be considered a denial of
the claim on the grounds that the In-
ternal Revenue Service did not violate
section 7433(a). Administrative costs,
including attorney’s fees incurred pur-
suing an administrative claim under
paragraph (e) of this section, are not
recoverable under section 7430.

(i) Effective dates. The portions of this
section relating to reckless or inten-
tional acts are applicable to actions
taken by Internal Revenue Service offi-
cials after July 30, 1996. The portions of
this section relating to negligent acts
are applicable to actions taken by the
Internal Revenue Service officials after
July 22, 1998.

[T.D. 8392, 57 FR 3536, Jan. 30, 1992; 57 FR
5931, Feb. 18, 1992, as amended by T.D. 9050, 68
FR 14320, Mar. 25, 2003]

§301.7433-2 Civil cause of action for
violation of section 362 or 524 of the
Bankruptcy Code.

(@) In general. (1) If, in connection
with the collection of a federal tax
with respect to a taxpayer, an officer
or employee of the Internal Revenue
Service willfully violates any provision
of section 362 (relating to the auto-
matic stay) or section 524 (relating to
discharge) of title 11, United States
Code, or any regulation promulgated
under such provision, the taxpayer
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